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Dear Sir 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): B SILUNGWE (“complainant”) v THE TONGAAT-

HULETT PENSION FUND (“respondent”) 

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the withholding of the complainant’s withdrawal 

benefit by the respondent. 

 

1.2 The complaint was received by this tribunal on 2 March 2011. On         

22 March 2011 a letter was sent to the respondent requesting a 

response to the complaint by no later than 22 April 2011. A letter 

acknowledging receipt of the complaint was sent to the complainant on 

28 March 2011. A response dated 8 April 2011 was received from the 

respondent. A reply dated 12 April 2011 was received from the 

complainant. No further submissions were received from the parties.  
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1.3 Having considered the written submissions before this tribunal, it is    

found unnecessary to hold a hearing. The determination and reasons 

therefor appear below. 

 

[2]      FACTUAL BACKGROUND 

 

2.1 The complainant became a member of the respondent from                    

1 October 2005 during his tenure of employment with the Tongaat-Hulett 

Group Limited (“the employer”). He was dismissed from employment and 

exited the respondent on 31 January 2011. 

 

2.2 Following the complainant’s dismissal for fraud allegedly committed 

against the employer, the employer instituted criminal proceedings and 

contemporaneously advised the respondent to withhold the 

complainant’s withdrawal benefit pending the finalisation of the criminal 

proceedings. The loss suffered by the employer is alleged to be in the 

amount of R1 158 391.80.  

 

2.3 Subsequent to the termination of the complainant’s membership a 

withdrawal benefit in the amount of R570 000.00 became payable to him 

in terms of the rules of the respondent. The withdrawal benefit has been 

withheld at the request of the employer. 

 

[3]      COMPLAINT 

 

3.1 The complainant is dissatisfied with the withholding of his withdrawal 

benefit by the respondent. The respondent and the employer are 

withholding his withdrawal benefit based on mere allegations which have 

not been proven in a court of law nor had he accepted the responsibility 

for the alleged loss by the employer. The complainant believes the 

respondent is delaying payment to punish him financially. The 

respondent and the employer are acting outside their powers to withhold 

the withdrawal benefit. The complainant disagrees with the respondent’s 
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interpretation of its rules. The respondent is advocating a guilty verdict 

before it is proven, so the requirements of section 37D(1)(b)(ii) of the Act 

have not been met. The complainant seeks the immediate payment of 

his withdrawal benefit.  

 

[4] RESPONSE 

 

4.1 The respondent states that immediately after the complainant was 

dismissed the employer reported the alleged criminal conduct to the 

South African Police Services. The docket is currently with the 

Commercial Crimes Unit awaiting allocation to the prosecutor. The 

employer wrote a letter to the complainant advising him of its intention to 

pursue a commercial crime case. The letter was served on it together 

with the request for it to withhold payment of the withdrawal benefit 

pending the finalisation of the criminal proceedings. 

 

4.2 Section 37D(1)(b)(ii) of the Act allows a fund to deduct from a member’s 

benefit any amount in respect of any damage caused to the employer as 

a result of the member’s dishonesty, theft, fraud or misconduct and 

where the member has admitted liability in writing or where a judgment 

has been obtained against the member. Rule 45(2) of the respondent’s 

rules also allows it to withhold payment of the benefit where the 

employer has instituted legal proceedings in a court of law or has laid a 

criminal charge against the member until such time the matter has been 

finally determined, settled or withdrawn. The criminal proceedings 

against the complainant have not been finally determined or formally 

withdrawn. The trustees are satisfied that the employer has a prima facie 

case against the complainant and there is a reasonable prospect of the 

complainant being found guilty of fraudulent misconduct that caused the 

employer to suffer a loss more than double the value of the withdrawal 

benefit due to him.  
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4.3 The trustees are satisfied that the employer has not at any stage been 

responsible for any undue delay in pursuing criminal action against the 

complainant. The complainant’s interests have been duly considered and 

his withdrawal benefit has been disinvested from the fund’s market-

linked investments and has been invested in the fund’s bank account 

where it will continue to earn interest at the cash management rate. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue for determination is whether or not the withholding of the     

complainant’s withdrawal benefit by the respondent, pending the 

outcome of criminal charges by the employer against the complainant, is 

lawful. Section 37D(1) of the Act provides that:  

 

                     “A registered fund may- 

 
                      (a)  … 

 
(b) deduct any amount due by a member to his employer on the date of   

his retirement or on which he ceases to be a member of the fund, in 

respect  of–    

 
(i)  … 

 
(ii) compensation (including any legal costs recoverable from 

the member in a matter contemplated in subparagraph (bb)) 

in respect of any damage caused to the employer by reason 

of any theft, dishonesty, fraud or misconduct by the 

member, and in respect of which- 

 
(aa) the member has in writing admitted liability to the 

employer; or 

 
(bb) judgment has been obtained against the member in 

any court, including a magistrate’s court, 

 
                      from any benefit payable in respect of the member or a beneficiary in       

terms of the rules of the fund, and pay such amount to the employer 

concerned;”  
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5.2 Thus, before a fund may make any deductions from a member’s benefit 

in terms of section 37D(1)(b) of the Act the following requirements must 

be met: 

 

 there must be a benefit payable; 

 

 there must be an amount due by the member to his 

employer on the date of his retirement or on which he 

ceases to be a member of the fund; 

 

 the damage caused to the employer must be by reason of 

theft, dishonesty, fraud or misconduct by the member; 

 

 the member must either admit liability in writing to the 

employer or judgment must be obtained in any court; and 

 

 the judgment or the written admission of liability must 

relate to compensation due in respect of the damage 

caused to the employer by the member. 

 

5.3 Section 37D(1)(b)(ii) of the Act, read in conjunction with rule 45(2) of the 

respondent, entitles the respondent to deduct from any benefit due to a 

member any amount due by a member to his employer on the date on 

which he ceases to be a member, in respect of compensation for any 

damages caused to the employer by reason of theft, dishonesty, fraud or 

misconduct by the member. The member must either have admitted 

liability to the employer in writing or judgement must have been obtained 

against the member in a court of law. The section must be purposively 

interpreted to include the power to withhold payment of a member’s 

benefits pending the determination or acknowledgement of such 

member’s liability (see Twigg v Orion Money Purchase Pension Fund 

and Another (1) [2001] 12 BPLR 2870 at paragraph 21) 
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5.4 The employer alleges that the complainant committed fraud or theft 

involving R1 158 391.80. In this instance no judgement had been 

obtained against the complainant as yet and no written 

acknowledgement of liability had been signed by the complainant. 

However, the employer has reported the matter to the Commercial 

Crimes Unit with a view to recover the misappropriated funds. This 

tribunal has pronounced on numerous occasions that a pension fund has 

discretion to withhold a member’s benefit in instances like this, but the 

benefit may only be withheld for a reasonable time period. A pension 

fund must weigh the potential prejudice to a member who needs access 

to the funds against the strength of the employer’s claim and may 

impose conditions on an employer to do justice to the case (see Highveld 

Steel and Vanadium Corporation Ltd v Oosthuizen [2009] 1 BPLR 1 SCA 

at paragraph 20). 

 

5.5 The complainant’s withdrawal benefit was withheld since                          

1 February 2011. The employer investigated and opened a criminal case 

against the complainant in February 2011. The claim against the 

complainant involves fraud, dishonesty, misconduct and theft. It cannot 

be said that an inordinate period had elapsed since the complainant’s 

withdrawal from the respondent. It is a well-known fact that court 

proceedings, both civil and criminal, take time to be finalised. The 

withholding is necessary to protect the employer’s right to compensation 

in the event that the complainant is found guilty and there is a 

compensation order from the Court. However, the respondent must 

monitor the progress of the matter so that the withholding does not 

become unreasonable because it is the complainant’s benefit. It is the 

finding of this tribunal that the respondent has properly exercised its 

discretion and the withholding of the complainant’s withdrawal benefit is 

not unlawful at present. 

 

[6]  ORDER 
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           1. In the result, the complaint cannot be upheld and is dismissed. 

 

DATED AT JOHANNESBURG ON THIS THE 29TH DAY OF NOVEMBER 2011 

 

 

 

_______________     

DR. E. M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

Cc: Attention: Samantha Davidson (Principal Officer) 

             The Tongaat-Hulett Pension Fund  

 P O Box 3 

 TONGAAT 

 4400 

  

 Fax:  (032) 944 8283 

 

Registered address of fund: 

Amanzimnyama Hill 

TONGAAT 

4400 

 

Section 30M Filing: Magistrates Court 

Parties unrepresented 

  


